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EDITORIAL NOTES. 


We print elsewhere some comments and suggestions relating to 
the Constitutional amendments which are to be discussed by the State 
Bar Association at a special meeting to be held in September. Our 
readers will recall that at the Association meeting held at Atlantic City 
in June only forty members of the Association voted upon the plan 
presented by the commissioners appointed by the Legislature to sug- 
gest amendments to the Constitution (on the subject of the constitution 
of our courts), and the plan proposed by the commission was approved 
by the close vote of 23 to 17. It is evident that the plan suggested, as 
heretofore printed in full in this Journal (in May last, 29 N. J. L. J., 136) 
cannot come before the next Legislature with anything like the 
unanimous endorsement of the lawyers of the State. It is greatly to 
be regretted that there may not be unanimity upon so important a 
scheme. Two prominent attorneys of Atlantic City have proposed plans, 
in form as stated on subsequent pages of this Journal. We print them 
without comments of our own, because the questions involved are too 
important for any mere casual observations. The whole subject de- 
mands the most careful attention and study on the part of all the lead- 
ing members of the Bar of the State, and it is to be hoped that the 
September meeting of the Association will be much more largely at- 
tended than was the June meeting. It is further to be hoped that, if 
possible, something like uniformity of opinion may be obtained. If not, 
it can scarcely be expected that the Legislature of next winter will put 
forth any Constitutiona! amendments with the expectation of seeing 
them adopted. 


One of the articles in this number is upon “The Torrens System,” 
being an address delivered before a convention of bankers in Maryland. 
We have heretofore commented upon the Torrens system as one which 
has borne satisfactory proof in other States, and which ought to re- 
ceive the careful consideration of our State Bar Association. The 
system is a very simple one. It was inaugurated in Australia almost fifty 
years ago, and has gradually worked its way through some of the 
western states of our Union, and also in Massachusetts. The latter 
state is so near us that it would be an easy matter for New Jersey 
lawvers and others interested to visit some registry offices in that state 
and ascertain exactly for themselves the advantages and disadvantages, 
if any, of this system of registration of titles. It has always seemed to 
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us that the system we have in New Jersey, and which is in force in 
most of the states of the Union, being that which has come down to us 
from England, is antiquated, unsatisfactory and uncertain, and that the 
states Owes it to its citizens to furnish a different system. The present 
plan may swell the fees of some law offices, or county clerks, but it is 
not to be overlooked that the aim of good laws is to furnish the people 
with clear and definite results in the shortest time on any legal ques- 
tion, and especially so in relation to real estate titles. We again com- 
mend the subject to the attention of the State Bar Association, and a 
careful reading of the address of Mr. Howell Griswold, jr., is a good 
preparation for a discussion at the proper time. 


Since the foregoing was written we find the following in an ex- 
change, showing that in one of the most conservative of countries the 
Torrens movement (if we may call it such) is progressing: A royal 
commission has recently been appointed in Scotland, under the presi- 


dency of Lord Dunedin, to inquire as to the expediency of instituting 
the Torrens system of land title registration. Since 1903 the matter 
has been under the consideration of various public bodies, and it seems 
likely there will be a conflict of opinion similar to that which has for 
some time existed in England, and in fact wherever the innovation has 
been proposed. The Incorporated Society of Law Agents first took the 
matter up, but at the annual meeting in 1904 the majority of the lawyers 
voted against the proposition. The lay bodies, on the other hand, took 
a very different course. The Glasgow Town Council appointed a 
special committee to inquire for themselves, and at the convention of 
Royal Burghs in 1905 the government was memorialized in favor of ap- 
pointing a commission to investigate the subject. The appointment of 
Lord Dunedin’s commission is a result of this action.” We refer our 
readers to our preceding comments or news notes as follows: 24 N. J. 
L. J. 373; 25 N. J. L. J. 354; 26 N. J. L. J. 381. 


\propos to the recent discussion of the decision of the Court of 
[{rrors that the statute of last winter, to the effect that members of as 
sembly shall be elected by districts defined by the Legislature, and not 
as heretofore by the voters of the county, is unconstitutional, we note 
in the Newark “Evening News” a letter from Hon. Wm. M. Johnson, re 
ferring to the attempt in 1897 to have the Constitution amended, cover- 
ing the same matter as, though in different terms from, the act just 
declared unconstitutional. The Senate of 1897, it seems, passed favor- 
ably on th proposed amendment, but the House declined to acceced to 
it, for the reason, says Mr. Johnson, that “it met with the determined 
opposition of the Essex County leaders, who, at that time, seemed to be 
satisfied by the election of assemblymen by counties.” It is generally 
admitted, we think, that the present system of election by counties is 
not democratic and not wise, and that, while there cannot be a change 
by Legislative act without a Constitutional amendment, the time has 
come for a proper kind of amendment to be proposed. The amend- 
ment of 1897, which Mr. Johnson evidently believes to be suited for its 
purpose was as follows: ‘Amend Article IV., Section 3, by striking out 
the proviso and inserting the following: And the Legislature shall, 
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once in ten years, immediately after each United States decennial 
census, and not oftener, divide the counties of this State into districts 
for the election therein of members of the General Assembly. Each 
Assembly district so constituted shall contain, as nearly as practicable, 
an equal number of inhabitants, and shall consist of convenient and 
contiguous territory, in a compact form, provided that each country shall, 
at all times, be entitled to one member, and the whole 1umber of mem- 
bers shall never exceed sixty. The Court of Errors and Appeals is here- 
by invested with exclusive original jurisidiction and with full power 
(under such procedure as it may by rules prescribe) to review any ap- 
portionment made by the Legislature, for the purpose of determining 
whether such apportionment, or any part thereof, is in accordance or in 
conflict with this section, and if in conflict herewith, to adjudge the 
same or such part thereof as may be in conflict herewith, null and void. 
In case said court shall determine such apportionment, or any part 
thereof, to be null and void, the Legislature shall proceed to make a new 
apportionment entire or partial, as the action of the court may require.” 


THE TORRENS SYSTEM. 


Land, one of the greatest of our assets, is the slowest of our assets. 
Tedious delay, disproportionate expense, disquieting uncertainty attend 
every real estate transaction and the community as a whole and nearly 


every class of the community is affected thereby. From the banker's 
point of view the evils are definite and certain. He meets them in his 
daily experience. A customer approaches you for a loan, he has with 


him stocks or bonds of recognized value, vou name the rate of interest, 
he signs a collateral note and the transaction is closed. If the same 
client approaches you with an offer of land of recognized value what is 
the proceeding’ You refer the title to your lawyer, after a week, two 
weeks or a month of examination and after many discussions, on pos- 
sible “clouds in title,’ you accept or reject the loan and your chent 
pays the attorney's fees. Under these circumstances can you negotiate 
small loans on large values (say $250 or $500 on a $5,000 piece of 
property)? Do your customers borrow on mortgages for ten, twenty 
or thirty days and if they do not, why not? Surely there can be no 
more satisfactory security than real estate. The answer is simple, the 
cause lies in the fundamental conception of our laws of real estate. 
EVIDENCES OF TITLE NOW RECORDED. 

Nearly 300 years ago we introduced from England the system of 
recording evidence of the title of real estate. Now J ask you to note 
this fact as it is at the base of our present difficulties. The deeds, 
mortgages and other conveyances were mere evidences of title; the 
ecording, broadly speaking, accomplished nothing between the parties, 
it merely served notice to the community that such a paper was in ex- 
stence. The execution of the paper itself and its contents were the 
factors. 

It is, thererfore, to-day necessary not only to see that the evidence 
of title is recorded, but to examine the whole evidence concerning the 
title to the property. Every transaction in the property back for 50 
years or more, perhaps back to the original patent, must be examined to 
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see what the exact nature of the transactions was and to see that every 
transaction complied with all requirements of the law existing at the 
time of the transactions. In 300 years deed has been piled on deed, 
mortgage on mortgage, owners have died and willed their property, 
heirs have litigated, liens have been foreclosed, judgments enforced, 
strange methods of entailing property introduced and amended, and 
back through all this weary maze the lawyer must find his way, ex- 
amining each evidence of title in turn, in order that he may determine 
for you that you can safely buy or lend money upon a piece of real 


estate. 
THE EVIL RESULTS OF THIS SYSTEM. 

What, then, are the results of this ancient evil? It is of course 
more serious in the cities than in the counties. In Baltimore city we 
have over $250,000,000 real estate at its assessed valuation. The city 
has in the course of years naturally divided itself into thousands of 
small lots. The title to each of these lots should trace its way back 
through chains of deeds to an original patent. That chain is broken by 


mortgages and liens of various kinds and patched by wills, administra- 
tions and legal proceedings, all traps for the unwary, and with many 
hidden dangers even for the most skilled. There are a total of over 
28,000 real estate transactions in Baltimore city in a year and for nearly 
all transactions an examination and search of these ancient and modern 
titles must be made. The lawyer, if he does his duty, must closely 
examine every copy of any instrument that may affect the title. 

He must satisfy himself that all incumbrances have been released, 
that the conveyances have been executed in accordance with the law 
existing at the date of the particular conveyance, for the law has fre- 
quently changed; he must make certain that each wife or husband has 
joined in the conveyance (for no husband by his conveyance alone can 
bar his wife’s dower interest for life in one-third of his real estate, and no 
wife can transfer her property except in accordance with the peculiar 
provisions of law marking the various stages of the emancipation of 
woman); he must visit each court in turn in Baltimore city to see that 
no judgments still effective against any of the grantors existed at the 
time of the conveyance or exist now against the proposed vendor, and 
that no grantor has given a bail bond against the property; he must 
determine, where a former owner has died and his property has passed 
to his heirs, that every heir has been represented or included in such 
grant in the chain of title; he must pass upon the regularity and effect 
of legal proceedings, often of a very complicated nature, and see that 
the proper parties have appeared or been summoned and the proper 
procedure taken, and he must examine the tax records to see that all 
taxes upon the property have been paid to date. 

Above all, he must take chances upon matter that cannot appear in 
the record, such as the genuineness of signatures, the identity of the 
parties to conveyances in populous districts where there are many of 
the same name (for example the ubiquitous John Smith), the errors of 
clerk in indexing or in failure to record; the chance that a deed has not 
been delivered legally, but stolen or delivered without authority and 
recorded; the legal incapacity of the parties (generally classified as 
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“infants, idiots and married woman”); the existence of an unrecorded 
will, or of heirs annamed in any instrument, or of rights by prescription 
and adverse possession. 

The Maryland decisions contain any number of cases of serious 
hardship directly traceable to the uncertainties necessarily resulting 
from this system, and one of our title companies has published the 
horrid story in a blood curdling pamphlet entitled “Tales of Twenty-two 
Titles.” Most of you realize ‘that no human being can work through 
such a maze with any certainty; yet this transaction is carried out with 
an air of perfect dignity and propriety perhaps 25,000 times a year in 
Baltimore city. 

In the record office of the city for the year 1904, the number of 
deeds recorded and assignments in the nature of deeds was 12.667; 
mortgages, 6,198, and many miscellaneous papers, bringing the total 


number up to about 28,406, exclusive of the chattel mortgages, cor- 
poration charters, ete. The office employed 68 men, practically all of 
them working day after day in copying and comparing the deeds and 
in indexing them. The receipts of the office from fees charged for 


recording amount to $74,012.25, and the expenses to #70,119.71. This 
office is well conducted, is in charge of a competent man and has an 
efficient force. The fault lies in the system, not in the men who are em- 
ployed to work under it. 

Now note, every bit of this work practically goes to waste after it 
has served its immediate purpose, for the chances are one in several 
thousand that the same lawyer will be called upon to pass upon the 


title again. ‘The title as it grew has been examined by lawyers, good, 
bad and indifferent, perhaps a hundred times or more. Many of the 


same deeds have been passed on many thousands of times by lawyers, 
past and present, in Baltimore City, and future generations of lawyers 
will continue to read over and over this same delightful literature until 
relieved of their burden by the introduction of laws embodying business- 
like methods. One would think that an examination by a single com- 
petent lawyer would be sufficient, but the work of the lawyer, no mat- 
ter how careful, no matter eo earnest, practically vanishes with the 
execution of the deed or mortgage that follows his examination, for 
upon the next transaction in the property another lawyer is employed, 
not only to bring the title up to date, but to trace over the same old 
deeds in the same chain of title. 

You who are familiar with the saving grace of the ledger, think 
of the absurdity of the situation; think of the work done and no record 
available, and think of this growing waste of presumably high class 
labor. We might find some comfort in the fact that at all events the 
examination served its immediate purpose, but our agony is complete 
when we realize that notwithstanding this absurd lack of system and 
business principle the results of the examination themselves are entirely 
unsatisfactory and uncertain. 


A SUMMARY OF THE OBJECTIONS. 


It is, of course, the banker’s point of view which most interests us 
to-day ; but let us pause in passing to look at it from the standpoint of 
the citizen. The sinew of our community is in the small property holder. 
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Can he afford to pay the charges and take the risk of buying real 
estate? If his savings amount to $500 or $1,000 can he pay the title 
fees and take the risk, and if he does, can he afford to pay the ad- 
ditional fees of the bank’s lawyer for a loan to carry his property? This 
strikes deep into the body politic, and it is from the poor but thrifty 
man that we will find support for our proposition, once he can be 
awakened to its value. 

The objections to our present system have been summed up, as 


follows: 


1. Expense—The cost of the opinion of counsel upon every transfer 
and the cost of copying and recording. 
2. Delay—This may extend from one week to several months, the 


+ 


time being spent in procuring abstracts, examining deeds, liens, etc., 
in filling the gaps in the chain of title and in negotiating as to claimed 
defects. 

3. Insecurity—Errors may and often do exist in the abstract it- 
self. They may and do also exist in the opinion of counsel. They may 
and do exist in such forms as are undiscoverable by any investigation. 

!. The vast amount of useless labor expended upon the repeated 
examination of the same conveyances. 

5. The constantly lengthening chain of deeds to be examined, which 
increases the expense, delay and insecurity. 

As a result then of these objections to our present system, trans- 
actions in real estate are curtailed, the value of real estate is lowered, 
unnecessary burdens are imposed upon it, and the large body of the 
people—the small land owners—are the chief sufferers. 

It has been said, perhaps incorrectly, that the real estate system 
under which we are now living, was originated by Norman lawyers 
under William the Conquerer. However accurate or inaccurate this may 
be, it is certain that this system, so far as it may be called a system to 
day, has been in existence in the State of Maryland since the year 1634. 
It is reasonable to suppose that business methods have improved since 
that date. It may be readily conceived that in the days when transac- 
tions as to a single piece of property were limited to one in ten, fifteen 
or twenty years, the present system caused little delay, inconvenience 
and insecurity, but it can readily be imagined that if we were to com 
pare the banking methods in Maryland in the year 1634 with our present 
methods some radical change would be apparent. Or if any of you 
with a perverted Chinese belief in the sacredness of ancient things should 
attempt to adopt the methods of 1634 in your bank to-day it may be 
surmised that if you escaped the authorities at the outcome of your ex- 
periment you would willingly surrender yourself at the end of a month’s 
business. Absurd as it may seem this is not an unfair comparison with 
our real estate laws, for we are applying to the tremendous mass and 
complexities of real estate transactions to-day the methods inaugurated 
three hundred years ago. 


THE TORRENS SYSTEM. 


But enough of the evils—what of the remedy? What is the 
“Torrens System?” and when I use the word “Torrens System” it is not 
my intention to confine it to the particular system tnaugurated by Sir 
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Robert Torrens in South Australia in 1857, but it is intended to be 
sufficiently comprehensive to include the German system, the Aus- 
tralian system and others based upon similar principles and developed 
along similar lines. It is safe to say that nearly every clear thinking 
man who sat down to consider the necessities of the situation (par- 
ticularly a business man accustomed to a ledger and a stock certificate 
book) would evolve the system which the Torrens laws have now 
worked out in detail. 

lirstly—He would determine that one thorough examination of a 
title should be sufficient to bring it up to date. But he would see that 
this examination must have the weight of authority back of it. Manifestly, 
therefore, the title should be examined by court officers. The result 
of their examination should be carefully preserved and a short state- 
ment of the condition of the title prepared and a certificate issued to the 
owner. 

secondly—He would determine that the facility of conveyance of 
real estate should more nearly approach that of personal property. 
What simpler method could be devised than to make these certificates 
transferable as shares of stock are transferred ? 

Now these are the simple principles of the Torrens System. The 
application of them has worked itself out in different ways. In our 
country, in order to meet certain constitutional objections, a special 
Torrens Court is established, which has a presiding judge, an examiner 
or two of titles and a register of titles. You own a piece of property, 
and you desire to have it registered and secure the State's certificate. 
You file an application in court, every one who may have an interest 
in the property is served with notice and given an opportunity to appear, 
the examiner examines the title and the result of his examination is laid 
before the court. There is, of course, a right of appeal. If your title 
is clear the property is registered as belonging to you and the register 
opens a separate account at his office for your parcel of land. He pre- 


pares two certificates of your ownership. The original certificate is 
bound into a record book and you receive the duplicate. This certi- 


ficate contains your name, a short description of the property and a 
memoranda of any charges, mortgages or encumbrances to which the 
land is subject. The result is, that everything that can affect the title 
is plainly registered upon the certificate and every one, whether lawyer 
or layman, can tell the true state of the title at any time. The State 
collects from you a fee plus a small premium, which goes to swell an 
insurance fund. The State guarantees the work of its examiner by this 
fund. What then is your position? You hold an unquestioned certifi- 
cate of ownership of your property—all doubts and possible dangers are 
removed. If you want to sell the property no further examination of 
title is necessary; the certificate itself shows the condition of the title. 
The purchaser practically buys your certificate, he carries it to the court 
with your deed to him, he surrenders the certificate, it is cancelled and a 
new one issued to him. If only a part of the property is transferred the 
certificate is cancelled as to that part, or the seller may have a new 
certificate for the remaining part. If instead of selling you desire to bor- 
row on your property, you may take your certificate to the bank, the 
cashier will examine it, perhaps compare it with the original, and if 
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it is all right he will lend you money upon it just as to-day he will lend 
you money upon city stock or some standard railroad security. The 
bank’s mortgage is then noted on both certificates. 

[It would cost you in Chicago to-day to have your property examined 
and pli rap under the Torrens System about $25, plus a small insurance 
fund, or about the average chi irge of lawyers and title companie s. Once 
piateanend, however, the average cost of transfer drops to $2 or $3. The 
cost of noting a mortgage is $1.50. 

Some of you, perhaps, were a little disturbed at the suggestion that 


the State should guarantee the title. This is not fundamental, but on 
the whole advisable. It is advisable because a guarantee gives stability 


»and confidence in the law from its inception. It may, I think, relieve 
your minds on this point to state that in 1,379,910 transactions in 
Queensland, covering thirty-eight years, there was but one loss from in- 
correct title, and that in the City of London, where since 1904, 78,000 
land titles, in value over $400,000,000 have been registered, only one 
claim amounting to $1,500 has been made, while the insurance fund has 
amounted to $250,000. Nor are the examples cited unusual. Wherever 
the system has prevailed there has been a large accumulation of funds 
from the premiums of insurance, however small the premium may have 


been 
GRADUAL CHANGE POSSIBLE 
No effort is made to uproot bodily the old law. The change is 
made gradually. We have in this country what is called the voluntary 
system. The opportunity to register property is offered to any owner 
who may desire to do so. In many other countries registration is com- 
pulsory. The compulsory feature is the more practical and it would 


probably be advisable to add to any future law adopted in our State the 
compulsory provision approved by a large majority of the voters of 
Chicago. This provision requires all estates of deceased persons to be 
registered under the laws, and the constitutionality of the amendment is 
being tested in the courts. 

[wo cases went before the court; one took the — technical 
ground that the amendment had not been properly submitted to the 
voters, and the court, I understand, recently sustained this point. The 
second case directly questioned the constitutionality of the amendment, 
and this important matter remains undecided. 

[f such an amendment can be drafted in constitutional form, and 
there is little reason to suppose that it cannot be, it should prove of great 
assistance in rapidly establishing business-like methods in real estate 
transactions. 

The time at which compulsory registration is required seems ad- 
mirable. 

In the settlement of estates examinations of title are frequently re- 
quired ; no additional burden is imposed. The cost of the examination 
falls upon the estate. Further, there is no delay, for the time for the 
examination of title runs parallel with the time necessary for the set- 
tlement of the estate. If the amendment is constitutional and is properly 
approved in Chicago, it is expected that the whole city will be under the 
Torrens System in fifteen to twenty years, 
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LEGAL POINTS INVOLVED. 


lt is not my intention to enter into a lengthy discussion of the 
legal points involved. Suffice it to say that the Supreme Courts of 
Massachusetts and Illinois in very learned opinions have upheld the con- 
stitutionality of the Torrens laws in those states. In Massachusetts the 
decision was written by Mr. Justice Oliver Wendell Holmes, now of the 
Supreme Court of the United States. Nor is it worth while to discuss 
the minor legal points that are frequently raised by lawyers who have not 
carefully examined the provisions of the laws and to whom a cloud of 
legal difficulties immediately occur. The plain answer to these minor 
points is the entire satisfaction prevailing wherever the system exists. 
Let us measure by results and not by anticipation of possible dangers. 

In Germany, a similar system has been in effect since the year 1649, 
and was brought up to date in the year 1881. In Austria it was begun 
in the Civil Code of 1811, and is now the law of the entire country. The 
German or judicial system prevails in the entire German [mpire, in 
Denmark, Sweden, Norway, Russia and the German Cantons of Switz- 
erland. ‘The truest test, however, lies in the operation of the system 
under English laws related to our own. The British Colonies of South 
Australia, West Australia, Queensland, Victoria, New South Wales, 
Tasmania, New Zealand, British Columbia, Manitoba and Ontario are 
working under the Torrens System, and the most conclusive bit of 
evidence of all is the success of the svstem in the city of London. In 
London, the center of feudal relics, of advowsons, commons and other 
paleontological remains, the British Government, the forbear of our 
modern confusion, has adopted and is successfully introducing the Tor- 
rens System in compulsory form, after she has had fifty vears’ ex- 
perience with it in her colonies. 

In the United States, Massachusetts and Illinois have the most 
satisfactory laws, while California, Washington, Oregon, Montana and 
Minnesota have less effective systems. The United States Government 
has officially approved the Torrens plan, by introducing it into the 
Philippines, Hawaii and Porto Rico. Our neighboring State of Virginia 
amended her Constitution in order to adopt the system, although a Dill 
embodying the Torrens law was defeated at the last session of the 
Legislature. Similar bills are pending in other states, and the move- 
ment has been inaugurated in at least eleven more. As for the lawyers, 
the Bar Associations of at least nine states have endorsed the Torrens 
System, and the Illinois Bar Association was one of the principal ad- 
vocates of the adoption of the system in that state. At the World’s 
Real Estate Congress in 1893, made up of well known experts, the fol- 
lowing resolution was carried with but two dissenting votes: “It is the 
sense of the delegates of the World’s Real Estate Congress that they 
should do what lies in their power to call the attention of the various 
State Legislatures to the benefit of the Torrens System, and recom- 
mend its adoption, so modified as to suit it to their State Constitution 
and laws.” 

In Chicago, several oi the biggest railroads accept the Torrens 
certificates, and register under the voluntary Torrens law. <A _ great 


number of the banks have signed a written agreement to accept the 
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certificates without further examination of title. The company, of which 
the Governor of Maryland is president, the Fidelity and Deposit Com- 
pany, will issue its bonds based upon these certificates without further 
security. 

[f any more practical evidence is needed by you it is easy to produce 
it, but I will not bore you with purely cumulative testimony. It is re- 
lated that a Kentucky jury, empaneled to try a man for selling impure 
whisky, was given a demijohn of the whisky to test for impurities. The 
jury, after having been gone an hour, returned and asked for more 
evidence. There are, of course, occasions when men naturally withhold 
their conclusions until all the evidence available is in, but I think there 
is enough evidence concerning the Torrens System before you now to 
enable you to judge whether or not we should stop to dispute over legal 
details. 

EFFECT OF TORRENS SYSTEM ON BANKING. 


And now a word or two as to the effect that such a system in Mary- 
land would have upon the banking business, and I am done. As has 
been said, it is well known that real estate is the slowest of assets. | 
think in the presence of this body it should take only the persuasive 
force of the statement itself to convince you of the economic advantage 
of adding more than $250,000,000 assessed value to the trading assets of 
Baltimore city. What more need be said unless indeed, we refer to the 
immense value of the real property in the State of Maryland? But let 
us go a little more into details. 

Look upon the merchant class, whose interests are coincident with 
our own. Is it not a fact that the merchants’ capital invested in land 
under our present laws is more or less withdrawn from business? Under 
the Torrens System the reverse would be the case, because the Torrens 
System makes real estate an available asset for small and for short time 
loans. The statistics from Queensland show that in the year 1899 out of 
13,000,000 acres, all but 16,566 had been brought under the Torrens Act. 
More than 41 per cent. of all mortgages that year were for sums not 
exceeding $500 and more than 28 per cent. were for sums ranging from 
$500 to $1,250. The experience of Massachusetts since the adoption of 
the law has shown that real estate under the Torrens System is much 
more actively dealt in. For example, one Massachusetts certificate in- 
volving two lots shows seven transactions in less than four months, in- 
cluding mortgages for $3,000, $4,000 and $5,000 for short periods. The 
costs and delay under our laws make it impossible, except in a few in- 
stances, to make a small loan or a short time loan. When a man to-day 
pledges or gives a deed of trust for real estate, it is usually a sign of 
financial weakness, but once real estate is placed upon a basis more 
nearly approaching the laws of personal property, no more will be 
thought of such a loan than of pledge of stocks or bonds or notes or ac- 
counts. 

In Virginia, the State Bankers’ Association is an advocate of the 
proposed Torrens Laws, and I will conclude my case with the evidence 
of a couple of bankers. Mr. Francis B. Peabody, of the firm of Peabody, 
Houghteling & Co., of Chicago writes: “My firm accepts the 
Registrar’s Certificates without further guaranty whenever offered in 
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get them; and Mr. J. H. Mason, 


our mortgage loans, and are glad to ge 
President of the Canada Permanent Loan and Savings Company, at 


Toronto, says: “For nearly forty years | have been intimately usso- 
ciated with an institution to supply “capit: il to owners of real estate. The 
difficulties, vexations, delays, expenses and uncertainties att nding the 
old method of transfer had made a deep impression on me. For a long 


time | was led to believe that there was something inherent in land 
which prevented it from being dealt with like other kinds of property, and 
that like taxes and death the evil was inevitable and must be endured.” 
But, he added that, notwithstanding much opposition, the Torrens 
System was adopted by the Legislature of Ontario in 1804, “and is now 
universally admitted to be a great improve ment on the old system. Peo- 
ple we uld as soon think of giving it up and going back to the old 
system,” he says, “as of replacing the electric lights with tallow candles.” 


~ 


—From address by Howell Griswold, jr., before Maryland Bankers’ Assn 


THE PRESUMPTIVE LIABILITY OF THE LAST OF CONNECTING 
CARRIERS. 


In the case of Berkowitz v. Chicago M. & St. P. Ry. Co. et al., from 
the Supreme court of New York, and found in advance sheets of 96 
New York Supplement, page 825, it was announced that where the 
proof showed that goods were delivered to the initial carrier in good 
condition and were found in the warehouse of last carrier at destination 
in bad condition, the presumption arose that they were damaged while 
in the latter's possession. It is said that: “Although the Court of Last 
Resort (Court of Appeals) in this jurisdiction seems never to have 
spoken in regard to this rule, it cannot be doubted that such is the law 
of this (New York) State.” Then are referred to several cases of the 
Supreme courts of that State, one of which was afhrmed by the Court 
of Appeals and cited by that court in another case with approval. 

This question, one would naturally think, would come quite oft 
before the courts and that by this time there would be a long arra 
of authority to be cited in regard thereto. As early as 1871 this singu- 
lar absence of authority was remarked upon by the Wisconsin Supreme 
court. See Laughlin v. C. & N. W. R. R. Co., 28 Wis. 204. 

But if it was strange that early, that cases on the subject were 
so few, the wonderful increase in shipments, multiplied not only in 
quantity but extending to classes of goods of perishable nature, where 
damages would more often ensue, seems greatly to emphasize this obser- 


_ 


vation. 

Statutes, however, have since been passed which attempt to regu- 
late this subject, so that the shipper has pointed out to him to which 
carrier, the first or the last, he may proceed, with the connecting car 
riers to settle among themselves the responsibility for the loss. Sut 
these statutes do not attempt to do more than give shippers an option 
in the matter and do not always make it safe to resort to that option. 
The shipper still has the right to sue and recover from the particular 
carrier causing the damage or rely on any presumption showing this, 
if there is no satisfactory evidence to show by which carrier it was 


caused. 
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Whatever authority there is, however, on the question of the pre- 
sumption announced in the Berkowitz case, it must be conceded it is in 
support of the rule there announced. We find but one State court 
unalterably opposed to this ruling, but the opinion that way is from the 
pen of a judge, who has been esteemed one of the ablest on any State 
Bench; Judge Campbell, of the Supreme court of Michigan. 

This remark may, perhaps, be qualified by adding to the Michigan 
cases One more, so far as the principle involved is concerned, from the 
Supreme court of Georgia, in which the opinion was written by Jackson, 
C. J., all the other cases we find from that State being controlled nig its 
statute on this subject. See Evans v. Atlanta, etc. R. R. Co., 56 Ga., 1. ¢. 
501, to which we will recur after first noticing the Michigan cases. The 
first of these is that of Marquette, etc. R. R. Co. v. Langston, 32 Mich. 
251, in which the facts show a shipment of hay delivered to the first car- 
rier in good order and delivered to consignee in damaged condition. 
Judge Campbell said it was “going very far” to admit proof of the con- 
dition of the hay at the point of shipment, saying “such indirect proof 
could only be resorted to in the absence of more direct proof. [ts object 
could only be to furnish means of knowing the condition at Marquette 
(where it was delivered to defendant) and except as it may have had a 
hearing on that fact it was useless and improper.” Having thus cmphat- 
ically pronounced against the last carrier presumption theory, he more 
cig went into the matter in the case of Marquette, etc. R. R. Co. 

Kirkwood, reported in 45 Mich. 51, 7, N. W. 209, 40 Am. Rey ». 458. 
He said such a presumption was not ‘ dounded on legal analogies a cor- 
rect in principle.” “The presumption that things remained unchanged 
applies in such cases just as forcibly backward as forward.” It may quite 
as reasonahle be presumed, he argued, that the goods were delivered at 
the terminal point in the condition they were received at an intermediate 
point, as that they came to the intermediate point as they left the initial 
point. To assume that they were damaged after they left an intermediate 
point and not previously “is to make a very arbitrary assumption which 
has no more foundation in probability than any other.” As further claim- 
ing that such a principle of presumption is not sound the judge said: “Tf 
it were worth while to enlarge on what is confessedly a presumption not 
resting on any sure foundation in experience, it might very well be ques- 
tioned whether such a presumption is admissible at all as applied to 
things the position of which does not remain either fixed in place or free 
from disturbance by human agencies.” 

This reasoning seems to us to very wholly discredit the presumption 
theory, and that the necessities of the shippers ought to have led the 
courts to the finding of relief in another direction, which we will attempt 
later on to show has more of legal principle to rest on than the one 
the greater weight of authority has adopted. 

The Georgia case above referred to shows that there was a ship- 
ment of corn by boat from St. Louis and transferred to a railroad, finally 
reaching its destination at Lagrange, Ga., in a damaged condition. The 
court ruled that, as the statute in regard to connecting carriers did not 
apply to this transaction, the damaged condition of the corn was “cer- 
tainly no proof that defendant received it as in good order; if any pre- 
sumption arose it would seem the contrary, especially where, as in this 
case, the damage is hid from sight.” 
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And one of the Alabama cases, in which state it was ruled that “the 
safety and protection of the commercial and traveling aie require the 
recognition of the presumption, in the absence of evidence, that the 
goods continued in the same condition as when received by the first car- 
rier, unless, it may be, exceptional goods of a perishable nature” (Mont- 
gomery, etc. R. Co. v. Culver. 75 Ala. 587), said the presumption was 
overcome in a case where there was loss claimed from leakage, as the dry 
conditio of the molasses barrel showed it was received empty by the 
first carrier. Cooper vy. Ga. Pac. Ry. Co., 92 Ala. 329, 25 Am. St. Rep. 59, 
9 So. 159. 

It is perhaps useless to cite the cases at length on the presumption 
theory. Their position is well stated by Judge Thompson of the St. Louis 
Court of Appeals in the case of Flynn v. St. Louis & S. F. Ry. Co., 48 
Mo. App., |. c. 440, a he said: “No presumption of negligence can 
attach to either carrier, except the last, in the absence of evidence that 
either of such carriers delivered the goods to its connecting carrier in a 
damaged condition; as to them the presumption of right acting exoner- 
ates them. But this presumption of right acting is repelled, as to the 
terminal carrier, by the fact of the goods having been delivered by him in 
a damaged condition.” Judge ee then argues, as was argued in 
the case of Smith v. N. Y. Cent. R. R. 48 Barb. 225, that the means of 
knowledge being in the carrier rather than the shipper it was not unjust 
to apply such a presumption. 

In every one of these cases the courts, adopting the theory of the 
sense case, do so with an evident struggle, and we think that Judge 

Campbell very conclusively shows that, as a principle resting on expe- 
rience or probability, it has little or nothing to support it. But the courts 
felt themselves confronted with a situation which must be worked out on 
some theory doing the least harm. What Judge Thompson says about 
knowledge by the carrier may apply in one sort of shipment and be 
wholly wide of the mark as to another. 

As Judge Jackson said in the Georgia case, the presumption, if any, 
was the other way where the damage is “‘hid.”” Perhaps a great majority 
of shipments are cases where the condition is impossible to discover, 
until packages are opened by the consignee, and no presumption of 
knowledge on the part of consignee or railroad should be indulged at all. 

What we think would be a better rule would be to hold the initial 
carrier presumptively liable upon the theory that he gives a bill of lading 
to destination, as an inducement to get the business, usually selecting his 
own routing. Thus there would be “distinction between him and his con- 
nections founded on a consideration, letting him show, if he may, he is 
free from fault. The last carrier has only a rebuttable presumption. Let 
the initial have the same, but when he selects his connections he certainly 
is under obligation to select safe carriers. But, if damage ensues between 
initial and terminal points, there is presumption he has not complied 
with this obligation. Which carrier has not carried safely it ought to be 
his business and obligation to ascertain. To make a terminal carrier take 
goods, whose condition he cannot discover and which have been sub- 
jected to the influence of human agencies for possibly ten or twenty 
times the distance and the time they are in his possession, upon a pre- 
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sumption that if they are found damaged he is presumed to have dam- 
aged them, seems, as is said by Judge Campbell, not in accordance with 
“legal analogies” or human experience. 

If courts are to continue on last carrier presumptive liability, cer- 
tainly juries should be instructed that any evidence, direct or circumstan- 
tial, which may lead their minds to the more probable conclusion that the 
damage occurred prior to delivery to last carrier is sufficient to overcome 
it. We recognize that a shipper should not be required to produce evi- 
dence, either circumstantial or direct, in order to recover, but why a pre- 
sumption rests against the Jast carrier rather than any other from the 
bald fact of damage we do not see. To place it on the first for the con-- 
sideration stated we think more just.— The Law, 


THE NEW AUTOMOBILE LAW. 


The new automobile law of this State generally known as “The 
IF relinghuyse n Law,” went into effect July 5th, and it may be convenient 
for ma ny of our readers to refer to the fo Nowing abstract of it, in order to 
fasten in the mind its chief provisions. The abstract is furnished hy the 
State Commissioner of Motor Vehicles, Mr. J. Bb. R. Smith. 

1. Automobiles and cycles must have signal device. 

2. Automobiles, two white lights, one red. On lamps, numbers one 
inch high. 

3. Cycle, one white light. 

f. Automobiles above ten horsepower, two brakes. Cycles one 
brake. 

5. No excessive noise or smoke; shall not use chains. 

6. No person shall drive unregistered vehicle or one having fictitious 
number, or any other number than the registered one. 

7. Manufacturers or dealers may operate five machines under one 
and the same number if followed by letter “M.” 

8. every person driving automobile must have license and be at 
least sixteen vears old. 

%. Registration number, both back and front, in conspicuous place, 
hottom fifteen inches from ground and not more than thirty-six inches 
from ground, clean and plainly visible during daylight. Numbers to be 
\rabic, four inches high, strokes half inch. No other numbers. 

10. Drivers shall keep to right. No intoxicated person shall drive 


Ca 

11. Not drive any automobile on bet or wager. Shall not drive car 
without owner's consent. 

12. Give name and number of license and registration number in 
case of accident and name and residence of every male occupant of the 


vehicle. 

13. Speeds: 

(a) On sharp curves of street or highway or on turning corner, & 
57-100 miles per hour 

(b) Junction of prominent streets or roads in open country, fifteen 
miles per hour. (Open country means where houses are an average of 
more than 100 feet apart.) 

(c) In built up portions of towns, cities (built up where houses 
average less than 100 feet apart), twelve miles per hour, 
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(d) Within 200 feet of any horse on highway, fifteen miles per 
hour. But automobiles in open country may speed up to twenty miles 
to pass a vehicle. 

(ec) Elsewhere, twenty miles per hour, 

(f) No person is permitted to drive at any speed greater than is 
reasonable having regard to the traffic and use of the highways, or so 
as to endanger the life or limb or to injure the property of any person. 

14. Stop on signal from driver of horse. 

15. Physician answering emergency calls may give license and 
registration numbers and be allowed to proceed. 

16. A complaint being made in writing and verified before any 
magistrate, he may summon or issue a warrant to any constable, police 
officer or inspector, within thirty days. Magistrate shall summarily hear 
CaSe. 

i7. The defendant may have case adjourned for a period not ex- 
ceeding thirty days. 

(a) Defendant may make cash deposit. 

(b) Give bond with one surety. 

(c) Or qualify himself in twice the amount of penalty in real estate. 

(d) Or leave vehicle. 

8. Defendant may appeal to Court of Common Pleas in same 
county by giving bond. 

19. Appeal shall act as stay. 

20. Proceedings valid on Sunday. 

21. Constable, police officer or motor vehicl Inspector or com- 
missioner of motor vehicles may arrest without warrant for violation of 
law in his presence. 

22. Defendant may on request be taken before magistrate in the 
county in which arrest is made. 

23. If defendant is found not guilty, costs must be borne by the 
prosecutor. . | 

PENALTIES 

a) lor failure to secure registration certificate l‘or failure to have 
numbers front and back. For displaying other numbers. First offense, 
fine not exceeding $100. Second offense, fine not exceeding $200. 

(b) lor displaying fictitious numbers; o1 driving without license ; 
or driving while intoxicated; or without consent of owner, subject to fine 
not exceeding $500, or imprisonment not exceeding sixty days. 


(d) Refusing to stop on knowingly causing accident, fine not ex- 
ceeding $250, or imprisonment not exceeding thirty days. 

(e) Driving without registration of automobile or motorcycle, fine 
not exceeding $100. 

(f) Driving on bet or wager, or violating any of speed limit, for the 
first offense fine not exceeding $100. lor second or subsequent offense, 
fine not exceeding $200, or imprisonment not exceeding twenty days, 
and in addition license shall be revoked. 

(g) Failure to carry horn or trumpet; failure to carry required lights, 
motorcycle included, or proper numbers on an automobile. Automo- 
biles over ten horsepower have two brakes: motoreyeles one brake; 


failure to produce license or write his name, fine not exceeding $10. 
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(h) Unless roads have one inch of ice or snow, no automobile shall 
have chain or wheels upon gravel, macadam or other made roads, except 
on natural dirt, asphalt, cobble, Belgium block or vitrified brick pave- 
ments, fine not exceeding $50. 

(i) Failure of motor vehicle drivers to keep to right, fine not ex- 
ceeding $25. 

24. Magistrate may revoke for wilful violation of the law, but appeal 
to Court of Common Pleas shall act as stay. Motor vehicle commis- 
sioner may always validate license. 

25. Justice Supreme court may review and set aside judgment. 

26. License fees, fines, etc., to be used in maintenance of roads. 
27. Commissioner of public roads may erect danger signs 
28. If any section is held unconstitutional it shall not affect any 


other section of the act. 


PROPOSED CONSTITUTIONAL AMENDMENTS 


[The two following communications, with their accompanying ‘‘ Proposed Amendments to the Con- 
stitution,’ explain themselves, and are printed for the information of the Bar, especially for those 
who will attend the discussion of the subject at the adjourned meeting of the State Bar Association, to 
be called for some day in late September). 


COMMUNICATION FROM MR, CLEVENGER, 
Editor of New Jersey Law Journal: 

Sir: With the exception of the failure of the Constitutional Com- 
missioners to provide for a strong county court, presided over by State 
judges, personally I am content with the changes suggested, but many 
members of the Bar are opposed to the scheme submitted to the gover- 
nor. At the meeting of the State Bar Association, held in Atlantic City, 
the scheme submitted by the Commissioners was adopted by a vote of 22 
against 19, and the association appreciating that it would never do to 
go before the people with so close a vote in favor of the proposition, 
very wisely continued the matter until fall for further discussion. Since 
the meeting, a feeling of discontent is showing itself among the people 
generally, and the newspapers do not hesitate to express themselves 
editorially. At this time the outlook is rather discouraging and it is 
an open question if the opposition is not such as will result in the scheme 
being defeated when presented to the voters. The present condition of 
affairs must be remedied, and neither the lawyers nor the people can af- 
ford to wait several years more for relief. It seems important there- 
fore that some middle course be reached that will reasonably satisfy all 
parties concerned. . 

Two important features are presented by the opposition: (a) The 
merger of laws and equity. (b) Home courts with full power to admis- 
ter justice in the county. 

The merger of law and equity can never be accomplished, except- 


ing from a theoretical standpoint. It is true that there are many States 
m the Union where law and equity are administered by the same judge, 
put in most, if not all, of the States where such merger exists, equity 
causes are tried separately. In populous communities, where more 
than one judge is required in order to deal with the business, it is fre- 
quently found that the man best fitted for administering equity is as- 
signed to take charge of all such business which comes before the court. 
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It is safe to say that, unless the man, who administers both systems of 
the law, has more than ordinary ability, he will either be weak in both 
or strong in one. A good judge of ordinary ability, sitting in an appell- 
ate court, can do satisfactory work in both fields, but at nist prius the 
best work is performed by the man of experience in a particular line. 
In fact, I believe better service would be rendered to litigants, and less 
work furnished to the courts of appeal, if criminal, commercial, equity, 
negligence and probate trial work was performed by men especially 
trained in those lines. The experienced litigant does not seek a criminal 
lawyer to try a patent case, nor a jury lawyer to represent him in a 
court of equity. We can only judge results by the average, and it is 
certainly true that the lawyer who specializes does better work than a 
general practitioner. Is the same not true of a trial judge? The repu- 
tation of our equity reports throughout the whole country is a stand- 


ing 


g answer to the question. 


there is merit in the contention that the prerogative remedies 
should be brought to the door of the county as there is also in the 
proposition now advanced for the first time that inferior county courts 
should be abolished and justice rendered by a syperior court 
presided over by State judges. Since the time of Cornbury all county 


courts have been termed inferior courts. They nee been courts of in- 
ferior jurisdiction, and, until lately, presided over by men not learned in 
the law. Even since the abolishment of the lay element in these courts, 


the standing thereof has not been materially improved, for the reason 
that they are not only courts inferior by name and jurisdiction, but be- 
cause the lawyer who presides therein is not always strong and is often 
there by reason of some political necessity or reward. 

The amendments submitted heteath are not advocated with the 
view that it is the only scheme that will bring relief, nor as a com- 
plete suggestion for adoption as a whole, but simply for the purpose of 
advancing crude ideas that can be moulded to meet the situation and 
please all parties concerned, and at the same time produce a judiciary 
that will compel the appointee to look forward to the work which must 
be done in the position,as well as to appreciate the honor which it carries 
with it. 

Wa. M. CLEVENGER. 


Atlantic ( ity, July 24), 1906. 


AMENDMENTS TO THE CONSTITUTION. 
Proposed by Mr. Clevenger}. 
First: Strike out paragraph 10, of Section VII, of Article IV, and 
change the numbers of the following Se to correspond. 
Second: Change paragraph 10, of Article V, so as to read as fol- 
ase? 

The governor, the chancellor, the chief justice of the Supreme 
court, a two citizens of the State appointed by the governor by and 
with the advice and consent of the Senate, shall constitute the board 
of pardons. The members of said board, or any three of them of whom 
the governor shall be one, may remit fines and forfeitures, and grant 
commutations, pardons and paroles, after conviction in all 


reprieves, 
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cases, except impeachment. The two members specially appointed shall 

hold office for five years, and receive for their services a compensation 

which shall not be diminished during the term of their appointment. 
Third: Change Section I, of Article VI, so as to read as follows: 


SECTION I. 


1. The judicial power shall be vested in a court for the trial of 1m- 
peachments, a court of appeals, a court of chancery, a surpreme court, 
and such other courts, inferior to the supreme court, as may be here- 
after ordained and established by statute, which courts, inferior to the 
Supreme court, the Legislature may alter or abolish as the public good 
shall require. 

Fourth: Strike out all of Sections I], 1V, V, VI and VII, of Article 
VI. Change the number of Section III, of Article VI, to Section IT, 
and insert the following Sections in Article VI: 


SECTION ITI. 


Any judge of any of the courts of the State may be removed for 
disability continuing for one year, or for refusal to perform the duties 
of his office, by a vote of two-thirds of all the members of the Senate 
and of two-thirds of all the members of the House of Assembly, voting 
separately, after a hearing before both Houses in joint session. 


SECTION IV. 
1. The Court of Appeals shall consist of a president judge and six 
associate judges. Six members of the court shall be necessary to con 


> 


2. The jurisdiction of the court shall be that of the court of errors 


stitute a quorum on the final hearing of any cause. 
and appeals, in a last resort in all causes, as heretofore; the appellate 
jurisdiction of the prerogative court and of the ordinary, as heretofore ; 
such further appellate jurisdiction as may be conferred upon it by statute 
and such original jurisidction as may be incident to the complete de- 
termination of any cause on review. 

3. The court, by a majority of all its members, shall rule its practice 
and procedure. 

t. The court, by a majority of all its members, shall appoint a re 
porter of its decisions. 


5. The Secretar) of State shall be the clerk of this court. 
SECTION V. 

1. The court of chancery shall consist of a chancellor and such 
number of vice-chancellors as shall now or hereafter be provided by 
statute. The chancellor or a vice-chancellor shall have and exercise all 
the power and authority of the court, except as herein restricted. 

2. The jurisdiction of the court shall be that of the court of chancery 
and the chancellor, as heretofore; that of the prerogrative court and the 
ordinary or surrogate-general, as heretofore, except as herein conferred 
upon the court of errors and appeals; that of the orphans’ court and 
surrogate, as heretofore, and such further original jurisdiction as shall 
be conferred by statute. 
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3. The court, in banc, by a majority of all its members, shall rule its 
practice and procedure, make such appointments as are now required or 
shall hereafter be provided by statute; establish districts and assign one 
or more of its members, as necessity shall require, to each district, which 
members when so assigned shall reside within such district and shall 
hold weekly chambers therein and try all causes at points accessible to 
all. j 

4. The clerk in chancery shall be clerk of this court. 
SECTION VI. 

1. The Supreme court shall consist of a chief justice and such 
number of associate justices as may now or hereafter be provided by 
statute. The chief justice, or an associate justice shall have and ex- 
ercise all the power and authority of the court, except as herein re- 
stricted. 

2. The jurisdiction of the court shall be that of the Supreme court of 
judicature, as heretofore; that of the circuit court, court of oyer and 
terminer, court of quarter session, court of special sessions, court for the 
trial of juvenile offenders and court of common pleas, as heretofore; and 
such further original or appellate jurisdictions as shall be conferred by 
statute. 

3. The court, in bane, by a majority of all its members, shall rule 
its practice and procedure; make such appointments as are now re- 
quired or shall hereafter be provided by statute; assign one or more of 
its members, as necessity shall require, to each of the counties in the 
State, which members when so assigned shall reside within such county, 
and shall hold weekly chambers therein at points accessible to all, and 
determine whether and under what circumstances the court as a 
whole or in part or parts, shall sit in bane for the hearing of causes or 
motions. 

1. The clerk of the Supreme court of judicature shall be clerk of 
this court. 

5. The records of the proceedings at nist privs shall be filled with 
the clerk of this court in each cause. 

SECTION VIL. 

1. All writs of error shall be writs of right and shall issue from the 
Court of Appeals to the Supreme court to review all final judgments in 
that court. 

2. In all cases tried before a justice of the Supreme court and a jury, 
a writ of error shall not issue from the Court of Appeals until there has 
heen either a motion for a new trial or a motion to enter judgment, not- 
withstanding the verdict, unless such trial justice shall endorse his 
allocatur on such writ. 

3. Appeals from all orders of the Court of Chancery shall be to the 
Court of Appeals. 

SECTION VIII. 

Nothing herein contained shall prevent the alteration by statute of 
any statutory power or jurisdiction conferred upon any court or judge 
since the adoption of the constitution in the year 1844. 











276 THE NEW JERSEY LAW JOURNAL. 


SECTION IX. 


ion shall not cause the abatement 


his amendment to the constitut 
f any suit or proceeding pending when it takes effect. The Supreme 
court and the Court of Chancery shall make such general and special 
rules and orders as may be necessary for the transfer of all suits and 


1 
} 
| 


by this amendmen 

Matters which have been coated and are in the hands of a judicial 

officer for decision when this amendment takes effect, shall be decided by 

ack ‘indicial officer and shall be entered in the appropriate court, to 
which the suit or proceeding shall have been transferred. 

Fifth: Strike out paragraphs 1, 2, 5, 6 and 8, of Section II, of Article 

VII, and substitute the following paragraphs in place of 1 and 2, and 
change the numbers of the paragraphs following accordingly 


proceedings to the appropriate court created 


~ 


y 
1. The judges of the Court of \ppeals, the chief justice of the 
Supreme court and the chancellor of the Court of Chancery shall be 
nominated by the governor and appointed by him with the advice and 
consent of the senate. 
2. The associate justices of the Supreme court shall be appointed 


by the chief justice thereof and commissioned by the governor. The 
vice-chancellors of the Court of Chancery shall be appointed by the 
chancellor of the Court of Chancery and commissioned by the governor. 

3. The president judge and associate judges of the Court of Appeals, 
he chief justice and the associate justices of the Supreme court and 
he chancellor and the 


not be less than thirty-five vears of age and shall have been pr acticing 
h 


{ 


+ 


vice-chancellors of the Court of Chancery shall 


counsellors in the State for at least ten years. They shall hold office 
for the term of seven years; shall at stated times receive for their 
services a compensation which shall not be diminished during their term 
of office; and they shall ho!d no other office under the government of the 
State or of the United States; and shall not engage in the practice of law 
during their term of office. 
COMMUNICATION FROM MR. BOURGEOIS 

Editor of New Jersey Law Journal : 

Sir: Being opposed to the adoption of the constitutional amend- 
ments recommended by the Commission, I submit the enclosed for 


vour SoeeEnaem, as the discussion of the proposed constitutional 
amendments is to be taken up by the Bar Association during the 
month of Septemb« ? 

The objects intended to he covered and Sei ured yy the enclosed 
proposed amendments are: 

1. An absolutely independent Court of Appeals. 

2. The trial of all causes, whether equitable, legal, civil or criminal, 
before state judges. 

3. The preservation of our equity system distinct from law courts. 

1. Conferring on each judge the power and authority of the court, 
whether in chancery or at law. 
». More frequent sessions of the court, and at more convenient 
places, thus reducing the cost of litigation, and more evenly distributing 
the work of the court and the lawyers, with the hope of lessening the 
delays in litigation. 
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6. Accomplishing the above results with as little change in our 
judicial system and practice and procedure as is possible. 

My objections to the amendments proposed by the Commission are: 

1. The division of one court into three separate branches has not 
proven satisfactory where adopted, and is believed to be impossibie of 
adoption by popular vote. 

2. Failure to provide for an independent Court of Appeals 

». The conferring of jurisdiction concurrent with the Supreme court 
on Common Pleas judges who are allowed to practice in the court, with 
which, they, as judges, have equal powers. 

4. The possibility of conflict between the judges of the Inferior 
Court of Common Pleas and the Supreme court in banc, or otherwise, 
growing out of this concurrent jurisdiction. 

5. Failure to make any provision which gives assurance of speedier 
or — r litigation. 

6. The provision for transferring equity suits to common law courts 
and vice versa, which will necessarily abolish equity and common law 
pleadings in the various courts, unless all that is saved in the service of 
new papers is expended in filing amended pleadings. 

Being anxious to bring to your attention the proposed scheme, 
without presuming to hope that the enclosed proposed amendments 
are complete or perfect, | am, etc., 


G. A. BowurGEols. 
Atlantic City, August 15, 1906. 


AMENDMENTS TO THE CONSTITUTION. 


rp 


[Prop sed by Mr. B ugeois}. 


Kirst: Strike out paragraph 10 of Section VII of Article IV and 
change the numbers of the following paragraphs to correspond. 

Second: Change paragraph 10 of Article V so as to read as follows: 

10. The governor and four citizens of the state appointed by the 
governor by and with the advice and consent of the Senate, shall con- 
stitute a Board of Pardons. The members of said board, or any three 
of them, of whom the governor shall be one, may remit fines and for- 
feitures and grant reprieves, commutations, pardons and paroles, after 
conviction, in all cases except impeachment. The four members specially 
appointed shall hold office for five years and receive for their services a 
compensation which shall not be diminished during the term of their 
appointment. 

Third: Amend Article VI by striking out the whole of said article 
and inserting as follows: 

SECTION 1. 

1. The judicial power shall be vested in a Court of Pardons, a court 
for the trial of impeachments, a Court of Appeals, a Court of Chancery, 
a Supreme court, a Surrogate court, an Ordinary or Surrogate-Gener al 
and such municipal courts as shall be established by law, whose juris- 
diction shall not extend to any cause where the amount involved shall 
exceed three hundred dollars, provided, however, that the Surrogate 
court, Ordinary or Surrogate-General may be abolished by law. 
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SECTION II. 


l. ‘| he House of \ssembly shall hav tne sole power Of! lmipeac ling, 


oe oe , = 
ie members, and ail il Ipeachments Sil ll 


by a vote of a majority of all t 
be tried by the Senate: the members when sitting for that purpose to 


Oo 
be on oath or affirmation truly and impartially to try and determine 
tl irs in questi | ording to ¢ idence no | SO! s] all be nl 
victed ( it the ( 1 renc¢ Ot two-t irds of att ! ( t 
Sena 

” Any judicial officer impeached shall be suspend Irom exercising 
his office until his acquittal. 

>. Judgment in cases of impeachment shall not tend further than 
removal from office and to disqualification to hold and enjoy fice 
of honor, profit or trust under this state, but the party convicted sl ull 
nevertheless, be subject to indictment and trial according to | 

!. The Secretary of State shall be the clerk of this court 

SECTION [11] 

| lhe Court of \ppeal shall cons i president ] lc | si 
issocia udges fhe number of associat dor na reased 
or diminished by law; but shall never lb. ss than two 

2. The jurisdiction of the Court of Appeals shall extend to th 
earing of all causes upon review, either on ypeal fron Court of 
Chancery, or on writ of error from the Supreme court, which were 
heretofore ognizable before the Court « krrors and Appeals, 


Supreme Court of Judicature on writ of error, and on rule to shoy 


cause, the Prerogative Court on \ppe al. the (Ordinary on \pp og l: and 
such other appellate jurisdiction as may be conferred upon it by 

and such original jurisdiction as may be incident to the complete d 
termination of any cause pending in said court on review 

>. Said court shall hold at least three stated sessions annually, 
ind shall ave yp ( » make all necessat l ‘ an regu 1S 
contrat ) { | iting to t nduct ng 5 id ( rt al p! 
cedure therein 

{. The Secretary of State shall be clerk of this court 

SECTION IV. 

1. The Court of Chancery shall consist of a chancellor and seven 
vice-chancellors. The number of vice-chancellors may be increased ot 
diminished by law, but shall never be less than two 

2. The jurisdiction of the Court of Chancery shall extend to all 
causes of original jurisdiction heretofore cognizable before the chan 


lor, the Court of Chancery, the Prerogative Court and the Orphans 
court . . 
+. Lhe chancellor and vice-chancellors shall constitute a Poard of 

‘'s and 
ourt 


Equity judges, who shall have power to make all necessary ru 
regulations not contrary to law, relating to the conducting of sai: 
and the procedures therein. 

_ 4. The said Board of Equity judges, immediately after their ap 
pointment, and from time to time thereafter, shall divide the state into 
chancery districts, and the chancellor or a vice-chancellor shall sit in 
each county in each district for the hearing of causes and transaction of 


( 
! 
| 
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business, at least once each month during the year, excepting the 
months of July and August, and when so sitting, or at chambers, the 
chancellor and each vice-chancellor shall have and possess power and 
authority concurrent with the jurisdiction of the court. 

©. Lhe chancellor shall be ordinary or surrogate-general. 

6. Any person aggrieved by any order, sentence or decree of the 
ourt of Chancery, Surrogate court, Ordinary or Surrogate-General, 
may appeal from the same or from any part thereof to the Court of 
\ppeal 

SECTION V. 

Supreme court shall consist of a chief justice and eight 
ices. The number of associate justices may be increased 
by law, but shall never be less than two, 

jurisdiction of the Supreme court shall extend to all causes 

and matters at law, both civil and criminal, heretofore cognizable before 
the Supreme Court of Judicature (except on writ of error), Circuit 
court (except in foreclosure cases), Court of Common Pleas. Court of 
Over and Terminer, and Court of Quarter Sessions. 
3. The chief justice and associate justices of the Supreme court 
constitute a Board of Judges, who shall have power to make all 
r les and regulations not contrary to law, relating to the 
ting of said court and the procedure therein. 


said Board of Judges shall, immediately after their appoint- 
ment, and from time to time thereafter, divide the state into districts, 


and t ‘hief justice or an associate justice shall sit in each county in 
each district, for the trial of causes and transaction of business at stated 
periods once each month during the year, excepting the months of July 
and August. And when so sitting, and at chambers, the chief justice 
and each associate justice shall have and possess power and authority 
concurrent with the jurisdiction of the court. 

5. Final judgments in any cause may be removed by writ of error 

the Court of Appeals. 

6. The legislature may, by law, limit the time within which any 
judge of the Court of Chancery or Supreme court shall render his 
decision on any matter or cause pending before him; and may provide 
for the retirement of any judge of this State who has arrived at the age 
of sixty-five years, or who has become disabled from performing the 
duties of his office, upon the payment of such annual compensation as 

shall fix, and for the removal of any such judge for disability, con- 
tinuing for one year, or for refusal to perform the duties of his office, 
by a vote of two-thirds of all the members of the Senate and two-thirds 
of the votes of the House of Assembly, voting separately, after a hearing 
before both houses in joint session, 


SECTION VI. 


1. There may be elected, under this constitution, two and not more 
than five, justices of the peace in each of the townships of the several 
counties of this state, and in each of the wards, in cities that may vote in 
wards. When a township or wi ard ¢ ‘ontains two thousand inhabitants or 
less, it may have two justices ; when it contains more than two thousand 
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inhabitants, and not more than four thousand, it may 


ve four yustices ;: 


and when it contains more than four thousand inhabitants, it may have 
five justices, provided that whenever any township not voting in wards 
contains more than seven thousand inhabitants, such township may 
have an additional justice for each additional three thousand inhabitant 


ibove four thousand, provided, however, that the election of justices ol 


t] e peace mav be abol hed b\ law. 
”. The population of the townships in the several counties of the 


state and of the several wards shall be ascertained by the last preceding 


census of the United States, until the legislature shall provide, by law, 
Si Cc ¢ ( node Of ascertam 

Strike out paragraph Land 2 of Section [I] of Article VII, and insert 
{ OHOWING 

l he judges of the Court of Appeals shall be nominated by thre 
governor and appointed by him with the advice and consent of the 
Senate. and shall hold office for the term of twentv-one vears, and shall 


be eligible to succeed themselves in ofthe 
Che chief justice and associate justices of thie Supre me court, ana 
the chancellor and vice-chanecellors, shall be nominated by the governor 


and appointed by him with the advice and consent of the Senate, for 


2. The judges of the Court of Appeals, the chief justice and 


issociate judges of the Supreme court, the chancellor and vice-chancellor, 


shall, at stated times, receive for their services a compensation which 
S | not be diminished during the term of their appointment, and they 
s old tire office nd e government ol thi State, or of the 
U1 d States 


o should be had, to go into effect coincidently with the 

s to the constitution, as follows: 

lL. Continuing all suits then pending, betore the Appropriate court 
\\ it abatement 

? Inere ng the 4 if madeves to twelve. o} uch num 
he Ss 1s eC ( Nnecessal 

. Increasing the number of Supreme Court Justices to 1 e, oO 
S er as is deemed 1 ssal 

. erring on the judge of each district the power of convening 
the grand jury im session at such time or times as he shall deem 
necessary, provided that at least three sessions shall be he Id annually, 

». Providing for the summoning of a petit jury to attend at the 
monthly sessions of the Supreme court for the trial of causes. The 


number of jurors to be summoned to be governed by the causes noticed 
for trial, and the cost of summoning twelve jurors to be taxed against 
any party on whose motion a cause is continued after the jury has been 
ve collected and paid to the county. 

eating the surrogate a sergeant-at-arms or deputy in chancery 


+ 


= 


~ 
| + 


lor the county in which he is elected, to receive after issue joined, the 


hies trom the clerk in Chancery in the causes to be heard within his 


county, and to retain the same until the final hearing thereof, and there- 








al 


cle 


th 
he 


ul 








CROKER V. BOARD Of} 


alter to return the same to thi 
decree to be entered therein 

(. Creating the county cler] 
the ! upreme court im thie county 
hold the files in the causes to be 


until the trial thereof, and thereaftey 


in which he is elected. to receive and 


) 
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tine 


in Chancery, toyether w 


ergeant at-arm Oy deput cler] of 


1 


in his county, after issue joined, 
return said files to the 


upreme 


court, together with the postea signed thereim 
Phe estimated expenses of the change appear as follow 
(Present ten 
9 Justices of the Supreme court $10,000 per annum. . _ & 90,000 
& Chancery judge FLO.000 per annum. . , SO O00 
1 Circuit court pide it S7T.5OO per annum Megara hae ,;Oon 
(Special judges, Court of [error $3,000 per annum. 1x,000) 
21 Common Plea riiclore average $4,000 per annuity ie aa ~1 OOD 
Srey? (yyy 
(Proposed system) 

Judges, Court of \ppeal at FLO,000 per annum oor % TO 00 


7 
12 Equity judge 
IZ 


Justice f thre preme court 


af SOOO per annum ee ; 
at $9,000 per annum...... LOX 000 


1OX.000 


SSG OOD 


CROKER v. BOARD OF EXCISE COMMISSIONERS OF CITY OF CAMDEN 


J. Bupreme Court 


Intoxicating Liquors 


Municipal Ordinances 


[Licenses 


1902, 
Board Of} I: <a 


of a citv to make ordinances to 


1 


license and regulate or prohibit 
saloons, and, when licensed, to 
revoke or transfer the license. 
An ordinance provided that the 
excise inspector should at all 
times have access to all licensed 
saloons excepting between cer- 


tain hours, that it should be un 


lawful for any licensed saloon- 


keeper to light his place of busi 


ness or any sign connected 
therewith between certain hours 
on Sunday, that it should be 
unlawful for any saloonkeeper 
to open his place of business 
on Sunday for the sale of 
non-intoxicating 
liquors, and that on days when 
the sale of liquor is prohibited 
it should be unlawful for any 


cigars ofr 





Validity. 
1. Act April 8, 1902 (P. L. 
p. 628), authorizes” the 
(“ommiussioners 


June 11, 1906 

aloonkeeper to put up ar cur 
tain o1 creen in front Ot | har. 
Lleld. that the ordinance: not 
iltra vire 

\n o lina Or tine Oat of 
excise ( missione t 
prohibiting license Ol 
dealer from having a | rt 
Wigy in hi pl e Ot bt ye 
tween 7 oclock in the morning 
ind 12 o'cle midnight on Sun 
day, is not unreasonable 

\ct April &, 1902 (P. L. 1902, p. 
G28), section 1, requires that 
every ordinance of a Board of 
Ikxcise Commissioners shall be 


1 


published for two insertions in 
two newspapers, and the charter 
[ provided that every 
ordinance passed by the Com- 


Of: a Cit 


mon Council should be pub- 
lished for two weeks. Held, that 
a publication of an ordinance of 
the Board of Excise Commis- 
sioners of the city in compliance 
with the statute was sufficient. 
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\rgued February term, 1906, before Fort, Pitney, and Reed, J. J. 
Mr. frederick A. Rex, for appeilant. 


Mr. E. G. C. Bleakly, for respondent. 


PITNEY, J.: A rule having been made requiring the I¢xcise Com 
ssioners to show cause whi al writ of Cc tiorari should not be alle ( 
in ordinance passed by them January 1, 1906, relating to inns, 

averns and saloons. nc the sale of intoxicating liquor, 111 the City of 


Camden, proofs have been taken which show that Croker, the applicant, 


Isa sident and taxpaver 1n the citv ot ( madden, and is reguiariy licensee 
to co ct a1 il liquor business in that city. It also appears that he 
laS DC aTTes 1 for all alleged Violation OF Tne OFdIMalce Nn question. 
\ er I { proots the ordinance 1tselft 1S taidl petore 1S 


‘assing by the question whether the applicant has such a status as 


to enable him to sue out a certiorari (Unger v. Fanwood, 69 N. J. Law, 
948,55 Atl. 42), we proceed to consider the questions raised concerning 
lidity of the ordinance. It appears that the Board of [¢xcise Con 
issioners was established in Camden pursuant to the Act of April 8, 
oor r. es 1902. p. H2S By that act the board is empowered to Make, 
establish, amend, or repeal ordinances and by-laws to license and r oul 
ite or prohibit int nd taverns, restaurants, and beer saloons, d, 
i 
vhen licensed to revoke or transfer such license, and to prohibit all 
trafic in or sale of intoxicating drink or drinks, to license, regulate, of 
prohibit billiard sal | 


loons and bowling alleys, and to prescribe and enforce 


a penalty or penalties either by fine or imprisonment for the violation 
. | my . ! : : oe 
of such ordinance or by-laws. The ordinance in question provides that 
th ‘cise inspector shall have access to all licensed saloons in the 
t (Camden at all times excepting between the hours of 12 o’clocl 
mad oO 2 
} : ‘ ‘ 1 = P oat of - +] e140 4 — a hie p Lali 1 
1dinig and «@ OCciIOocKk 1M the morning of each da ; hat it SNall De 
111 | Vt] ror any licensed saloon] €*¢ pt rto ] oht up, by Vas, electri itV, QO}! 
lL, eo boas ; . s 1 . ° 1 lL, 4 1 ‘ - _ 
otherwise, his place of business, ‘or to light up or keep lighted up ans 


mor signs connected with such place of business, between the 
o'clock midnight on Sunday; t 

shall be unlawful for any licensed saloonkeeper to open his place of 
business on Sunday for the sale of cigars or non-intoxicating liquors or 
the transaction of any other business, provided that this shall not prohibit 
hotels and restaurants from serving meals on Sunday; that on Sunday, 
and on election days, and at all other times when the sale of liquor is 
prohibited by law, it shall be unlawful for any saloonkeeper to put up, 
hang, or maintain, or permit to be put up, hung, or maintained, any blind, 
curtain, or screen in front of his bar, and that all blinds, curtains, and 


of 6 o'clock in the evening and 12 


screens during the time aforesaid shall be removed from the front of 
every bar. The ordinance likewise prescribed fines and penalties for its 
violation, 

It is urged, first, that the ordinance is ultra vires. It seems to us, 
however, that its subject matter is within the power of regulation con 
ferred upon the board by the Act of 1902. 

It is next urged that the ordinance is unreasonable, first, in that it 
prohibits a licensed dealer from having a light burning in his place of 
business, even though it may be for his protection against thieves or 
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burglars This refers to the provision that require s the extinction of 
lights for six hours on Sunday evening. It may be inferred that the 


purpose of this provision is to prevent churchgoers and other observers 


1 


of the Sabbath from being offended by the view of public drinking 
place ; It cannot be said that the maintenance of lights during those 
ving IS, , Sa general prop sition, nec ssary tor the prevention of purg- 
lary and Other crimes he ordinance is of course to receive a reason- 
able construction. If, in given circumstances, lights were necessary to 
forestall a burglary or other crime that is reasonably to be ppre- 
hended, the maintenance of lights on such an occasion would n be 
deemed a breach of its provisions. Sccondly, the prohibition of thi 
hanging of screens, ete., during such times as the sales of liquor 1s pro 
hibited b law, 1s attacked as unreasonable. Ve do not so regard it. Its 
manifest purpose is to prevent clandestine sales at times when selling 1s 
unlawful. Similar provisions have been upheld in other states. Decker 
v. Sargeant, 125 Ind. 404, 25 N. [. 458; McNulty v. Toopf (Ky. 1903), 75 
S V\ 5S , 

Finally, it is objected that the ordinance was not published, as re- 
quired by law. The Act of 1902, already cited (1. L. 1902, p. 628, Section 
1), requires “that every ordinance or by-law of such board of excise com- 
missioners shall, after its introduction and before its final passage, be pub 
lished for two insertion in two newspapers, | etc. This act contain 
no other requirement for publication. This requirement has been con 
plied V1] 1] the pre ent case 1 1 1211S] ted. however. hat ince t] 
revised Charter of { ‘amden provid : CP. e IS7i1. Dp. 224. Section 29) th: 
every ordinance passed bv the Common Council shall be pu yisned fe 
two wt | betore the Sane shall tal > eect uch public ati 1 after Da 


sage is required in the case of ordinances passed by the Board of -xerc! 
vig . s ‘ I ¢ - 


Commissioners. With this view we cannot agree. The excise con 
missioners are in no sense a department or committee of the ¢ 
Council, but exercise independent powers derived directly fron the ge 
eral Legislature by virtue of the Act of 1902. Schwartz v. Dover, TON. 
J. Law, 502, 505, 57 Atl. 394, and cases cited, affirmed (NX. J. err. & App.) 
62 ae 1135. Phe express provision Col tained in that act fo. public it10? 
of the excise ordinance before passage excludes the notion that it wis 
the intent of the Legislature to require any other or further public: 


tion. If we are wrong in this view, it results, not that the ordinance 
should be set aside, but that it remains inoperative until after it shall 
have been published. Bowyer v. Camden, 50 N. J. Law, 87, 91, 11 Atl. 
137; Anderson v. Camden, 58 N. J. Law, 515, 520, 55 Atl. S46. 

For these reasons the allocatur will be refused, with costs.—65 
Atlantic Rep. 902. 


CAMPBELL et ux. ». COLH et a! 
(N. J. Court of Chancery, July 23, 1906). 
Partition of Lands.—Construction of Will. 
On bill to partition lands which were devised by the will of Joseph 
Campbell, by the following language: 

“In the name of God, Amen: I, Joseph Campbell of the Township 
of Mendham of the County of Morris and state of New Jersey being of 
sound mind do give and bequeath to my dear wife Rachel H. Campbell, 
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1 a. ' 1 4 1 “41 
all my property, personal and real for hur own use and benefit curing 
qr , -/. . 4 . ", & f.. " 
hur life and at hur death to be divided ¢ titi 1 | eae’ 1 my two Ci ildren 


Stephen F. Campbell and Hattie DeH. Campbell Cole, if they are — 
if not then to there heirs my p ola it Hattie share to be for her own 
use and benefit never to be put in hur husbands hands or Business at hur 
death to go to hur children if any survive hur and if none are living then 
its to go to my son Stephen F. Campbell or his heirs.” 

(On motion to confirm masters report 

Messrs. Vreeland, King, Wilson and Lindabury for confirmance. 

Mr. John M. Mills, contra. . 

MEMORANDUM. 

Magie, C.: On motion to confirm a nari $y report and a supple- 
mentary report made by him, the defendant, Mrs. Harriet DeHart 
Cole, filed objections under rule Lit, 

The objections contend that the master’s report was erroneous in 
not finding Mrs. Cole to be the owner in fee simple of an undivided one 
half of the land in question. The interest of Mrs. le in the land 


requires the construction of the clause of the will of Joseph Campbell, set 
out in the prefatory statement. 

[t is first contended that the will of Joseph ( np ybell empower 1S 
executors to make a division of his real and personal property between 
his two children, Stephen F. Campbell, Mrs. Harriet DeHart C. Cole, 
and, therefore, empowers them to make a sale of the real estate involved 


in this controversy. Reading the whole will, it-is obvious that it contains 


no express power to sell the lands for the purpose of making a division, 


nor does it contain any direction to the executors named therein 


make a division. No duty in that respect having been cast upon the 
executors, there is no implication that any such power has been con 
ferred upon them. Ch andler v. TI iompson 17, Dick (62 N. J. [e 23. 


[It seems obvious, therefore, that the intent of the testator was 4s rLVe 


to the persons named in his will, an interest in his estate, real and per 
sonal, without any directions for a sale thereof, or a division by the 
executors. It therefore results that his gift to his children was unaffected 
by any directions for a sale, either express or er Fach of his 

ildren, therefore, was given by this will, one-half of his personal! es 
tate, and an undivided one-half of his real estate, of abies the lands in 
question are a part. Fits son, Step yhen, thereby became seized, it is con 
ceded by the defendants, in fee of an undivided one-half of the lands in 
question, and was ry entitled to seek a partition thereof, under 


Our statute. 

Sut it is contended that Mrs. Cole became seized of the other 
undivided one-half of the lands, and this would be evidently correct if 
the testator had not added to his gift to his daughter, the provision that 
appears in the clause of the will above set forth. After the gift to her of 
an undivided share in his real-estate, he adds the provision that at her 
death, her share shall go to her children if any survive her, and if none 
survive her, it shall go to his son, Stephen, or his heirs. It is obvious 
from this provision that Mrs. Cole is given, by the testator, no interest 
in his property, real or personal, beyond the pr riod of her life, for, at 
her death, it is to be given to her surviving children, if any, and if ther 











MISCELLANY. 2QR5 


are none, then to his son, Stephen, or his heirs at law. It follows that 
what estate she acquired thereby was an estate for her life alone, with 
a limitation over (1) to her children surviving at her death, or (2) in case 
no children survive at her death, to testator’s son, Stephen, or his heirs 
at law. The master was, therefore, correct in holding that Mrs. Cole, by 
the provisions of the will, had only a life use of the share of the real 
estate given to her, with a limitation over upon her death. 

This conclusion is not affected by the fact that the testator, in this 
unartificial will, declared his intention by the words “give and bequeath.” 
Bequeath is a word naturally applicable to the transmission by will of 
personal property, but when it is associated with the word “give,” it 
may be capable of transmitting not only personal, but real property, as 
was evidently the testator’s intention. 


nd ae es 
ihe master was correct in determining th nature of tne estate 
given to Mrs. Cole, and his report should be confirmed. 
iar at ype j we 
With this view of the situation of the estate, there is no contention 


, 


but that, under the provisions of Sections 25, 45 and 46 of the Act con 
cerning Partition, approved June 14, 1898 (Laws of 1898, page 644), the 


court has power to make a sale of the lands, the master having reported, 
upon evidence that is clearly competent and conclusive, that the lands 


are incapable of being actually partitioned. 


The result is that the master’s report must be confirmed and the 
order for sale will be made upon his report 
ae? v yr 
MISCELLANY. 
EX-MAYOR BELCHER SEN of Tudee Scott in fill wa - fo] 
;uUaGYL . l Ili [llil, Was as r? 
TENCED. . 
( Vs. 
Mr. William H. Belcher, former * a 
Counsel has said that it was a 


Mavor of Paterson, who returned Pn nee an ae 
recently to stand trial for his em ~~ ant 7 ars oe ainsi 
bezzlement of trust funds, was ar ~ mere 1 a al ane _ Coa 
raigned August 3, before Judge for an old friend, and the court 
Francis Scott in the Passaic Court WOU! Say that it was no less a 
of Special Sessions. Mr. Belcher painful duty that the court had in 
the imposition of punishment on 


entered a plea of non vult, and pi 


Judge Scott at once imposed sen the accused.” Continuing the court 
tence of two years in the Trenton — said: “In these cases it is my duty, 
Penitentiary on each of the six in- as judge of this court, to pronounce 
dictments against Belcher, provid- the sentence that should be meted 
ing that the terms are not to run out to you for the crimes to which 
concurrently. This means that he you have pleaded guilty. It is my 
must serve twelve years for his duty and therefore I have returned 


crimes, less allowance for good be- to fulfil it, although it is the most 
haviour. He is now fifty-four vears painful one I have ever been called 
old. The total embezzlement upon to perform. I know how, 
charged against him in the indict- through poverty and toil you have 


ments was $32,000. The sentence struggled up, to become a re- 


am, 
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spected member of the bar and the 
chief magistrate of this large and 
prosperous city of Paterson. With 
hosts of friends and followers, your 
future gave even greater promise. 
A year ago, while holding the of 
fice of Mayor, your flight disclosed 
to the astonished public these 
‘rimes so manifold, so grave and 
apparently so deliberate, that our 
people stood aghast. I shall not 
enter into the painful details. 


[There are many indictments for 


forgery, the gravest of which was 
the use of the County Clerks 
stamp, which are barred by the 
statute. We cannot altogether lose 
sight of these in dealing with the 
present indictments. You have in- 
ed others, but none more so 


han vourself. Your return to be 


punished shows that you have suf 
iuch, vet it is necessary, to 

lict the punishment the law de 
nds, particularly in this case, as 

( imple to thers whos posi 

n power in the community 
be used to obtain from 


trusting people their hard earned 
moneys. ‘There has been no res 
tion of money and cannot be 
There seems to be no 

gating circumstances and there 


ems to be no reason for lessening 
the extreme penalty, except that 
er which is usually exercised 
temper justice itself. 
The sentence of the law is that 
u shall be confined in State 
Prison for two years on each of the 
indictments to which vou have 
] leaded guilty, the terms not to run 


together 
5 . -e 


BOOK NOTICES 
THE LAW OF AUTOMO 
BILES. By 


ibany: \latthe, bender & 


Co.. 19906. Law buckram, $3.50. 


Chis is the first book, of which 

1 ] savieascet re 

W ¢ have KNOWICUL eC, which pre- 
tends to give with anv degree ol 


fullness a review of the judicial ade 
cision on the subjects of automo 
biles, and, at the same time, a 
reasonably full digest of the legisla 
tive acts of thre different States. 
. 1 m1 ] a 41 4 

lhe points selected from the acts 


are, 


yf course, those wht would 
immediately concern all owners 
and drivers of motor vehicles; that 
is to say, methods of registration, 
speed permitted, provisions con 
cerning brakes, bells or lamps, 


registration of chaffeurs, jurisdic 


tion of courts, penalties, etc. Not 
only lawvers, but all who. are 
motorists should hye possessed of a 


work of this nature. It is a well 


\n examination of the olur 


makes it evident that, while thers 
are man cases concerning auto 
moblies. which nave een ra 


judicated in the courts, they are 


but a lithe of what are likel 


arise during the next decade. ‘The 
autome hile seems to have ome to 
stay, and with it will be such a train 


of accidents and consequent inter 
pretations of statutes that, we 
doubt not, this excellent book of 
397 pages will be expanded into 
two or three volumes by 1915. We 


welcome this one as a first-class 


beginner. 


Xenophon P. 


Huddy, _L. B.. of the N. Y. Bar. 
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MISCELLANY. 


REPORT OF THE TWENTY- 
EIGHTH ANNUAL MEET- 
ING of the American Bar As- 
sociation, Narragansett 


Phila- 


held at 
Pier, August 23-25, 1905. 
delphia, 1905. 

The 


which mx 


twenty-eight volumes 
tke up to the present time 
the 
American Bar Association have 


the full number of reports of 


an increasing value 1) reason Ol 
the extent of the subjects treated in 
the addresses before the associa- 
While the president's ad- 
dress on legislation is always look- 
ed forward to with interest, as fur- 
nishing an instructive review of the 
legislation of the preceding year in 
various States, its value, long as it 
is (in the present volume it extends 
to about 90 pages) is necessarily 
addresses 


ephemeral. But other 


are not so. Among the obituaries 
we find two concerning members 
State, namely Mr. S. 


and Mr. C€ 


from this 
Meredith 


Sne neer ( ible ; 


Dickinson 


PREPARATION FOR THE BAR IN 

THE STATE OF NEW JERSEY. 
Editor of New Jersey Law Journal : 

Sir: The aim of every conscien 
tious young man is to thoroughly 
prepare himself for the profession, 
trade or business that he desires to 
make his life’s vocation. Prepara 
tion is of the utmost importance in 
studying for the bar. 

No fault can be found with the 
course of lectures given in any well 
known law school. The professors 
are of high mental ability and have 
had a long experience in teaching 
law students. But in the State of 
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New Jersey we lack a law school 
which will give students, intending 
to apply for admission to the bar of 
the State, a course of study cover- 
ing the law and practice of the 
State. 
Since the Bar Ex- 
aminers, Messrs. Charles H. Harts- 
rank H. 
Howard ‘M. Cooper, have been in 


present 


horne, Sommer and 
office, much has been done to rais¢ 
the standard of the examinations, 
and thus keep those who have not 
had the proper preparation out of 
the Bar Association. They have 
kind to all 
have applied to them for informa- 


been very, very who 
tion and have tried to aid the ap- 
plicant for admission in every way 
they could, 

But in spite of the kindness of 


the examiners, many, although just 


fresh from law school, have failed 
again and again to pass the ex- 


aminations. Again and again have 


they reviewed and studied and 
argued, but it seems to no purpose. 
\ student after leaving a law 
school enters a lawyer’s office, if he 
is not already a clerk at the time of 
attendance thereat. He is taken in- 
to the library and shown how many 
books there he may have access to 
and that there in this office there 
is a great opportunity to prepare to 
he a great lawyer. How much 
time does the clerk get to study 
during his clerkship? 

What practice does he get in the 
office to prepare him for a high 
standing at the bar, or even to pass 
the examination ? 


He is set to work answering the 
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THE 


telephone, getting names of clients 
before entering the inner sanctum, 
dusting books and desks, compar- 


ing papers, errands, 
the of the 


smaller courts, adjourning cases, 


running 
nswering calendars 
and now and then drawing a legal 
Does he get any in- 
No, of 


The lawyer has clients 


instrument. 
struction from the lawyer? 
course not. 
coming in the office to consult him 
all day, and when not in consulta- 
ion with his clients, working on 
the student com- 


Ome case, If 


plains he will stop and say that he 


has no time and will direct the 
lerk to study some ponderous 
work. Then when the clerk makes 


a mistake the lawyer wonders why 
he made such a blunder. 
| to 


instruct 


On the other hand say that 


lawyer should his 


awe 
‘lerks in the practice is too much, 
as time is very precious in the legal 
profession, and no lawyer is able to 
do this in the proper manner. If 
this was done, the student would 
not get a general knowledge of the 
of some specialty, be 


aw, but ony 


ca 4 . ‘ le , . . - 
iuse few nave a very 


lawvers 


general experience in all branches 


of the law. 


Bar [Examiners have pre- 


pared and recommend a complete 
course of study, both in the com 
mon law and practice of the State, 
howing in italics what they con 
ider the most important statutes 
to be studied. 


\ 


verv few students, however, 


can pick from the many statutes 


just what he should make himself 


thoroughly familiar with, as all law 
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and statutes look important to the 


unexperienced clerk or student. 


Then again, the meaning of many 
statutes is doubtful and inconsist- 
ent with other statutes and hard for 
The special 


the beginner to 2 


> ~ 


rasp. 

study of the leading decisions in 

this State are most important. 
The 


young man entering upon 


the threshold of the profession 
should be able to give without 


hesitation, a correct application of 


sc 


the law of the State to any c: 


that comes to him, excepting, of 


course, the extremely complicated 


matters where there is a conflict of 


many interests of a diverse nature. 


Again, a life may be lost, a per- 


son suffer incarceration much 


Or 


valuable property dissipated 


raath ] | iota] and i071 “+ ‘A 
tnrougn the mistake and ignorance 


of a young and _ inexperienced 


lawyer who has not had the proper 
training in the practice of the 
State. 

\ny suggestions that any mem- 


will 


in a letter 


of the Bar desires to make 


be thankiuliy received 


acdaressed to me. 


TANMIRSC \ 
ps\1.0i J Ae 


PATTERSON. 


Second National Bank Hobo- 
ken. N. Tf. 
TE BY 


Patterson, 


bldg, 


Mr. 


7 PO} 
pro 


KDITOR: 
we understand 
poses, himself, to give a course of 
lectures on New Jersey law to at- 


of 


torneys already but 
the particulars, we are not inform- 


admitted, 
ed. There is much truth in what he 


says, and we commend the general 


subject to the attention of our read- 


ers. | 
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